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CALL TO ORDER
Chair Hergert called the meeting to order at 6:42 pm.

November 26, 2024

ROLL CALL
Present:

Excused:

Staff Present:

Whitney hlergert, Barbara Brennan, Debra Berry, Sam Van Dyke, Jimmy
Bogroff, and Loren Behrman

Tony Walters

Jolynn Becker, City Manager; Angle Lanter, City Recorder/Assistant City
Manager; Dan Kearns, City Attorney; Shayna Rehberg, City Planner; Keegan
Gulick, City Planner; Katie Vickers, City Planner (Zoom)

APPROVAL OF MINUTES
1. Planning Commission Meeting Minutes - August 27, 2024(Agenda Packet pg. 3)
2. Planning Commission Meeting Minutes - September 3, 2024 (Agenda Packet pg. 9)

Barbara Brennan moved to approve the August 27, 2024, and September 3, 2024, meeting
minutes as presented. Jimmy Bogroff seconded the motion, which passed 6 to 0.

PUBLIC HEARING
3. Annexation, Property Line Adjustment, Comprehensive Plan Map Amendment and Zone

Map Amendment (AN 23-01, PLA 24-02, CPA 24-04, and ZMA 24-03). (Agenda Packet pg. 29)
a. Shall the Planning Commission make a recommendation to City Council to approve

Annexation (AN 23-01)?
b. Shall the Planning Commission make a recommendation to City Council to approve

Property Line Adjustment (PLA 24-02)?
c. Shall the Planning Commission make a recommendation to City Council to approve

Comprehensive Plan Map & Zone Map Amendment (CPA 24-04 & ZMA 24-03)?

Chair Hergert called the public hearing to order, explained the process for a quasi-judicial
request, and read the required disclosures.

Commissioner Bogroff stated Mr. Duncan was his mechanic, but he did not believe that he
would have any bias in the decision-making process.

Chair Hergert confirmed no audience member had any objections or questions regarding the
disclosures.

Chair Hergert called for the Staff report.
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City Planner Rehberg presented the Staff report via Powerpoint on the requested annexation,
property line adjustment, and Comprehensive Plan Map and Zone Map amendments for two
parcels within the Banks urban growth boundary (UGB), owned by Holbrook Timber Company
and Robert Duncan. Parcel 1 referred to the residential parcel and Parcel 2 referred to the
business site. Since the April 2024 hearing, applications for a property line adjustment (PLA)
and zoning changes had been submitted. The unresolved issues surrounding a 2018 floodplain
fill violation had not been resolved. Staff emphasized approval should be contingent upon
resolving the violation. While the applications met most state and local criteria, discretionary
concerns, such as unpaid application costs and development standard inconsistencies, were
noted. Staff recommended denial at this time and until the Applicant demonstrates no
floodplain fill violation remaining on the property. If the Applicant demonstrates that no
floodplain fill violation exists, all other applicable requirements could be met with the required
conditions of approval. (Slide 16)

Staff answered clarifying questions and responded to Commissioner questions and concerns as
follows:

The hearing officer's decision found enough information to determine that the property had
an unpermitted floodplain fill violation. The Applicant did not dispute the findings and paid
the fine but never resolved the issue. The County did not initially require correcting the
floodplain fill violation or the zoning violation, but recently asked the business to resolve
the issue or face further enforcement action.

City Attorney Kearns confirmed the denial recommendation was based on the City not
wanting to take up the enforcement issue because the City did not have a currently valid
floodplain ordinance, the fill on the property was not consistent with the Federal
Emergency Management Agency (FEMA) requirements, the City does not have any
floodplain currently being regulated and did not want violations to come in because the City
had no regulatory tools to address floodplain management.

• City Planner Vickers described the UGB boundary's location as following along the northern
and western property tines of Parcel 1 and the western property line of Parcel 2.
If the Oregon Department of State Lands (DSL), which issued FEMA findings and permits,
said the lot had no fill violations, the issue would be resolved; however, the floodplain
administrator at Washington County handled the permits.
Information was requested on whether fill would be required when Parcel 2's access point
is relocated into the floodplain due to the intersection improvements.
• City Attorney Kearns said moving the access into the floodplain would be a big deal

since FEMA is not amending floodplain maps and has a moratorium on new fill in
floodplains.
City Planner Rehberg noted driveways tend to be excavated or a cut versus added fill.
She speculated the driveway was moving away because ODOT generally liked to have
driveways farther from intersections.

The city's current floodplain zone was located along Dairy Creek in the West side
development, but no development was proposed in the floodplain. The Duncan property
seemed to have an existing structure in the floodplain, but the structures were not part of
the subject applications.
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City Attorney Kearns explained if the City annexed the property without the conditions of
approval regarding the fill, the City could inherit a potential floodplain fill violation with no
regulations to deal with the violation. The City would have to apply FEMA regulations until a
model ordinance was drafted and adopted, requiring an immediate launch into an
enforcement posture to do what the County had not done since 2018. He strongly
recommended not doing so, because if no violation existed, the City would be off the hook
in terms of enforcement.

Discussion continued about whether floodplain permitting was approved through the
County, DSL, or FEMA, with participants having varying experiences with getting permits for
work on their personal property.

City Attorney Kearns noted FEMA regulations were administered around the country by
local governments.

City Planner Rehberg noted the proposed rezoning to industrial had no impact on the
current issues or conditions of approval, as no development or fill had been proposed in the
floodplain.

The setbacks for Sunset West, which were less than required standards, had been
approved through the Master Development Plan process. Setbacks for Parcel 1 were
compliant with City standards. Parcel 2 had two structures too close to the property line
for setback standards, but Staff recommended accepting the setbacks due to the
onerous task of moving buildings to meet standards. The key differences between
Sunset West and Parcel 2 was Sunset West was new development going through the
Master Plan process, while the Duncan property was already developed.

City Planner Rehberg confirmed Staff did not have any strong opinion on whether Parcel 1
should be zoned mixed use versus low or high density residential. Other residential
designations would make the lot an outright, permitted, and conforming use.Through a
small, technical requirement in the Mixed-Use zone, such single-family detached homes
would need to be approved through a master plan development process, so while Parcel 1
is technically non-conforming, housing is allowed in Mixed-Use zones, eliminating another
hurdle for the applicant. The zoning and use for Parcel 1 would be comparable with
residences in the Downtown Commercial Zone.

• The driveway for the property west of Parcel 1 was believed to have alignment issue
with access entries for Sunset West.

Chair Hergert called for the Applicant's presentation.

David Phillips, Applicants' Attorney, thanked City Planners Rehberg and Vickers for their work
on the applications and long process. One 20-page application had become four applications
with 1,000 pages and included the property line adjustment (PLA) the City needed to address
the annexation. He presented the Applicant's presentation as follows:
• He noted dedication deeds were included in the record that addressed questions about the

loss of property due to the intersection improvements.
He submitted for the record and distributed a short brief addressing the applications' last
hurdle, the floodplain fill issue.

The PLA would allow each of the individually zoned parcels to act independently from
one another, hie and City Planner Rehberg believed leaving the residential piece as
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Mixed-Use made the most sense because the parcel use has been long-standing and
could remain non-conforming. The commercial parcel needed to be reconfigured
significantly, as well as to be able to meet setback standards.

• On November 19th, he sent 10 or 12 design drawings for the intersection improvement
project to the City Planners. He explained that ODOT and the County approved a new
driveway, noting the Applicants planned to go to court for property condemnation if
ODOT did not allow continued access on Highway 47 and ODOT created design drawings
for the driveway improvements, some of which would be in the previously mapped
floodplain. The PLA, Comprehensive Plan Amendment, and Zoning Map changes had
grown out of the complicated interplay between two very small pieces of property at
the end of a very small city.

Now, only the floodplain fill question remained. In April, he had objected to the City's
"catch-all provision". Subsection 3 of the Annexation Standards, which he read into the
record, noting he was uncertain if the provision complied with State law.

The Applicants believed the floodplain fill, which was gravel, was removed around the
end of 2017 or beginning of 2018. The Applicants acknowledged the proceedings did
occur and two fines totaling $5,000 were imposed and paid. So, according to the
Applicants, the Code Enforcement proceedings in 2018 are complete.

The ongoing use question due to the FD-10 Zone had brought the Applicants before the
Commission. The Applicants believed the use question had been resolved with the four
applications under consideration. The quoted approval criteria was a "catch all" allowing, on
its face, consideration of anything, but he submitted that any factor under consideration
should be relevant. None of the approval criteria related to the four applications mentioned
floodplain compliance. The fines were paid, and the fill was removed. The County's final
process/notification of terminating the enforcement proceeding on the floodplain fill
question had not been received by himself and the Applicants, but the question was
whether the Planning Commission should consider it in this context.
Rather than denying the application, he asked the Planning Commission to consider making
the Applicants' receipt of the requisite documentation to prove the floodplain fill violation is
final a condition of approval.

He cited Oregon Revised Statutes (ORS) 227.173, noting standards used to evaluate an
application must be set out in the Zoning Ordinance and a standard could not be
created and applied ad hoc. The "catch all" ad hoc provision reached outside the record.
He continued reading, "A standard satisfies ORS 227.173 where it is clear enough for an
applicant to know what must be shown during the application process." In Lee vs City of
Portland, that was the basis for which an application could be granted or denied.
The City's provision in Section 30.02 did not provide advanced notice of the standards to
be applied to an annexation application because those standards could be created on an
application-specific basis.

He suggested making the floodplain fill issue a condition of approval, which was more
appropriate in this situation, in addition to Staff's proposed conditions of approval.

David Duncan, Applicant, Holbrook Timber Company property owner, described the Code
Enforcement issue from 2017 and 2018, noting fines were assessed for zoning and unpermitted
fill. He paid both fines and asked Robert Duncan to remove the gravel and asphalt chip piles,

•
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which was completed in 2018. The Applicants believed the County had not taken any further
action on the fill issue because the fill had been removed.

He explained that the smaller parcel sat on the intersection being realigned. He indicated
the new contour of the property line as well as the portion being taken by the intersection
project. The smaller building on that smaller parcel would be removed and the remaining
lot would return to the Applicants once the project was completed.
The new driveway access designed by ODOT was graded below Highway 47, which currently
sat a few feet above the existing lot of the shop building. The residential lot would be
graded with the roads. The shop building is a few feet below grade. Dairy Creek and the
farmland behind the property are even further below. The new driveway would be in the
floodplain area, requiring a new ramp to be constructed, paving, and some fill material.
ODOT would address runoff from the road so that it drained properly.

Robert Duncan, Duncan Automotive, stated that in late 2017/early 2018 he had brought in
some gravel to re-gravel the lot and fill in potholes formed from the runoff coming from Banks
Road into the driveway. He believed the City overreacted, reiterating that he had not filled in
anything but had just put down about a half inch of gravel to fix parking lot issues present when
the property was purchased. Everything on the site was pre-existing, and nothing had been
added to the property.

Mr. Phillips asked that any directive from Staff or the Planning Commission regarding
engagement with Washington County Code Enforcement be specific, so he did not go outside
the bounds of what the Applicant was being asked to do to comply. He would not open a can of
worms and go to FEMA.

City Attorney Kearns reported that last week, he spoke with Steven Shane, the Code
Enforcement officer back in 2018. Mr. Shane stated he would not be surprised if the issue had
been resolved, but he had not been allowed on the property to check. He suggested Mr. Phillips
contact Mr. Shane to get the issue resolved.

Mr. Phillips stated he preferred being able to represent the Planning Commission that alt
approval criteria had been met, the fill violation was resolved, and that the record was clean. If
the Commission sent the application requests to the City Council, he would make the same
recommendation.

Discussion continued about timelines to get information from Washington County, Commission
and Council meeting dates, and the anticipated processes if the hearing was continued or a
recommendation made to City Council.

City Attorney Kearns confirmed the 120-day limit was not applicable since the application
included a Comprehensive Plan Map amendment.

Mr. Phillips confirmed the fill was referenced in the subsequent enforcement action, which
languished and caused the Applicant to hire a new attorney to get the ball rolling. Other than
being referenced in the second Code enforcement issue, the fill issue was not pushed, so he did
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not know if the fine reduction to $1,000 referenced in the first action was still valid, adding it
was ambiguous at best.

Commissioner Bogroff appreciated Mr. Phillips outlining ORS 227.173 and his position that
standards could not be created and applied ad hoc, and that the Planning Commission had the
capacity and was empowered to make the decision.

Chair Hergert called for public testimony.

Ayla Hoffler, County resident, spoke in favor of the annexation application with the condition
requiring sign off on the fill violation. The Applicants had met all the approval criteria, which
she highlighted, and noted the floodplain had been and would be disturbed by ODOTs previous
bridge work and upcoming road work much more than the Applicant could do.

Chair Hergert confirmed the Applicant had no final rebuttal and Staff had no further comments.
She closed public testimony and called for Commission deliberation.

Commissioner Behrman supported the application but recommended continuing the hearing
to mitigate risk and so approval could be accomplished without a condition. If the Applicants
could not obtain the documentation, perhaps the County hearings officer should speak to the
Commission.

Commissioner Bogroff supported the PLA and Zone Amendment to match Parcel 2's current
use. Approval hinged on the Planning Commission's comfort level of risk management with
Washington County Code Enforcement over Mr. Duncan putting gravel down in the parking lot.
He was not in favor of the City assuming risk over the fill, so he wanted to see that the fill
violation had been resolved. Except for the Code enforcement issue, all the applications
seemed approvable.

Commissioner Brennan asked for more information about the risk the City would assume.

City Attorney Kearns cited the findings from the Hearing Officer's decision and explained
annexing the property with a potential floodplain violation would create significant challenges
for the City, as it lacked the regulatory tools to address such issues. Unpermitted fill placed in a
mapped floodplain violated FEMA floodplain requirements tied to the federal flood insurance
program. The County had FEMA-compliant floodplain regulations, Code Enforcement
mechanisms, and floodplain planners to handle such violations, but the City had not adopted
these regulations because no floodplains existed within its current jurisdiction. Additionally,
FEMA was under heightened scrutiny due to a federal lawsuit concerning the impact of
floodplain fill on endangered salmon, making the issue particularly sensitive. Annexation could
expose the City to regulatory and enforcement burdens without the tools to manage the
violations. Given the noted floodplain violation, he did not recommend approving the
applications at this time.

Discussion continued about whether to give the Applicant more time to resolve the fill violation
with the County or to forward the applications to City Council with the condition of approval.
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Loren Behrman moved to continue the hearing to April 29, 2025 date certain, unless the
Applicants request a hearing at a regularly scheduled meeting prior to that date. Barbara
Brennan seconded the motion, which passed bya 5 to 1 vote with Jimmy Bogroff opposed.

4. Industrial Zoning Code Text Amendments (CA 24-02) (Agenda Packet pg.89)
a. Shall the Planning Commission make a recommendation to City Council to approve

Industrial Zoning Code Text Amendments (CA 24-02)?

City Planner Gulick presented the Staff report, reviewing the proposed Zoning Code
amendments and applicable approval criteria. The amendments would remove the heaviest
industrial uses, such as natural resource extraction and slaughterhouses, to make industrial
land more compatible with existing and future adjacent residential areas and update
landscaping standards to require more landscaping in front of industrial buildings. The
amendments were consistent with land use and economic development criteria in the
Comprehensive Plan and the City's 2037 Vision Plan. Staff recommended that the Planning
Commission recommend approval of the requested amendments to City Council.

Responses by Staff to Commissioner questions and concerns and key comments were as
follows:

• On the Zoning Map, the thin ribbon of land east of railroad tracks was the east strip of the
Aerts development (Slide 3). The East Development application did not change the
Industrial Plan. The strip had been within the city limits before the UGB expansion.

• The text amendments were prompted by complaints about the noise and traffic received
from residents living near existing Industrial lands. The goal was to mitigate conflicts
between existing and future residential and industrial areas as the land use and urban
landscape shifts in the city.
Staff met with the City Council on October 8 to discuss issues with industrial uses being next
to residential. The council generally agreed to clean up the Industrial code to remove uses
causing the greatest concern and make industrial and residential uses more compatible.
Concern was expressed about legislating restrictions on what landowners could do with
their property; essentially not allowing them to use their land for heavy industrial.
• Staff noted no comments were received following the Measure 56 notice sent to

Industrial property owners.
Uses would not be limited with the conditional use process, though it would be an
added expense to the property owner.

Proposed uses not permitted in the Code could be applied for and approved as a similar use
through the conditional use process.

• The City was unlikely to qualify for a UGB amendment to expand the city limits in the next
50 years.

Any existing industrial uses not in compliance with the approved text amendments would
be considered non-conforming, and the owner would be able to continue operations.
Currently, no heavy industrial uses were in business in the existing Industrial areas.
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The Economic Development Commission (EDC) supported the amendments, looking toward
an industrial zone campus-type use that allows manufacturing. An EDC program assists
future businesses interested in partnering on the future vision of the city.
On the Zoning Map, the Industrial property with lead contamination was the larger blue
area on the west side of town.

The City has been approached by machine shops in Hillsboro, a quilting business, businesses
wanting a small manufacturing site, and the veterinary clinic, all expressing interest in
Banks' Industrial lands.

Additional discussion and comments included concerns about limiting property owners' rights;
the limited industrial land available for heavy uses; mixed commercial/residential use zoning
and various potential uses for the lumber mill property; reducing and revitalizing use of the
railroad spur; the impacts of an east/west road connection at Sunset Ave; using zone changes
to legislate how the city would grow to align with residents' needs versus letting the market
decide how the land would be used; and concerns about limiting heavy industrial options for
new development.

Sam Van Dyke moved to recommend that City Council approve the Industrial Zoning Code
Text Amendments (CA 24-02) within the current city limits of Banks, reserving the
opportunity for heavier industrial zoning for future annexed properties. Barbara Brennan
seconded the motion, which passed bya 5 to 1 vote with Loren Behrman opposed.

WORK SESSION: None

BUILDING PERMIT REVIEWS- INFORMATION ONLY

VERBAL STAFF REPORTS AND UPDATES

OTHER BUSINESS

ADJOURNMENT

The meeting adjourned at 9:21 pm.
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