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January 24, 2024

Robert Duncan
42585 NW Cedar Canyon Road
Banks, OR 970106

David M. Phillips

Vial Fotheringham, LLP

17355 SW Boones Ferry Road, Suite A
Lake Oswego, OR 97035

RE: File # AN 23-01 Annexation Application

Mr. Duncan,

The City has received your letter of November 21, 2023, in which you submitted some incompleteness
items and requested that your application be deemed complete.

Upon review of the original application submittal and the documents submitted for the completeness
review, staff does not recommend annexation at this time. A public hearing for this application has been
tentatively scheduled for February 27, 2023.

In land use proceedings such as a voluntary annexation, the applicant has the burden of proving that the
application complies with the applicable approval standards. In this instance, such proof has not been
submitted. Per the original Incompleteness Letter, dated July 26, 2023, the following items were
deemed necessary to complete the application for annexation:

1. Provision of services. Please submit written confirmation from the following
agencies/organizations regarding the provision of urban services for the area to be annexed.

Washington County Sheriff’s Office

Clean Water Services

Oregon Department of Transportation

Banks Traffic Engineer

Banks City Engineer

Banks Fire District
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Written comments from the above service providers should indicate whether there is adequate
infrastructure and capacity to serve the annexation site.



2. Please provide a narrative that specifically responds to the applicable approval criteria listed
in Chapter 30 and any other applicable section of the Banks Municipal Code.
3. Please clarify the current use, or uses, of each parcel under consideration.

As of the date of this letter, only two of the requested documents have been provided:

e 1.a. Washington County Sheriff’s Office service provider letter, and
e 1.f. Banks Fire District service provider letter

Without the additional information requested, there is no means to assess the application’s ability to
meet the standards of the City of Banks Municipal Code, Title XV: Land Usage and therefore, the
application is recommended for denial.

Moreover, it will not be possible to annex this property with the existing zoning or with the other
violations on it. Annexation would require that the subject property be in compliance with all applicable
regulations, and that the property be replanned and rezoned to comply with the City’s Comprehensive
Plan and land use regulations, which includes that all necessary improvements required are completed.
As outlined previously, the two parcels in question are zoned Mixed Use (MU) but the uses on-site (Auto
repair and Metalwork) are not permitted in this zone. Auto Repair is permitted as a Conditional Use. To
bring these parcels into compliance, the following items would be necessary:

e A Comprehensive Plan Amendment,
e Zone Change Application; and
e Valid Use permit.

It will also be necessary to provide documentation that all unresolved current violations under
Washington County regulations have been resolved. In June of 2017, it came to the attention of
Washington County that the automotive business on the site proposed for annexation was operating
illegally. Washington County’s Code Compliance Officer served the required notices for alleged land use
violations and, following due course, two Notices of Civil Violations were issued (NCV numbers 00132
and 00135). NCV 00132 dealt with the unpermitted automotive use in Future Development zone (FD-10)
and NCV 00136 related to unpermitted fill activity in a flood plain. Both violations were considered in a
public hearing overseen by the Washington County Code Compliance Hearings Officer on March 15,
2018.

As documented by the Hearings Officer decision of May 9, 2018, the automotive use on-site was shown
not to be a legally nonconforming use. Specifically, the Hearings Officer found “that Respondent’s use of
the Property for commercial auto repair is a violation of [Washington County’s] CDC 309-5.1. Respondent
failed to demonstrate that the use is allowed as a legal nonconforming use.” Additionally, the Hearings
Officer stated that, “[t]here is no dispute that Respondent placed fill (asphalt chips) on the Property
without obtaining a flood plain permit.” While the zoning violation could be resolved through an
annexation that involved a comprehensive plan amendment and zone change, the fill violation is not so
easily addressed, yet must be resolved with Washington County prior to annexation of this land into the
City of Banks.



It should also be noted that on February 24, 2021, Daniel Kearns, Banks City Attorney, filed a request for
enforcement action against Mr. Duncan with Washington County. At issue were the same matters noted
above — a non-conforming use on a parcel zoned FD-10 and unpermitted fill activity in a floodplain.

Please do not hesitate to contact me with any questions regarding this application. Thank you.
Sincerely,

Katie Vickers
City Planner

Cc: Jolynn Becker, Banks City Manager
Daniel Kearns, Banks City Attorney
Lauren Scott, MIG, Inc.
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