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CITY COUNCIL WORK SESSION
***Zoom Meeting***
Tuesday, February 8, 2022, at 6:00 pm
City Council Chambers
13680 NW Main Street
Banks, OR 97106

AGENDA

COVID-19: Due to the emergency declaration resulting from COVID-19 (Coronavirus disease) and
protocols, the City Council is limiting in-person contact and encouraging social distancing.

The Urban Renewal Agency Meeting will be conducted remotely by video conferencing.

Work Sessions provide the City Council an opportunity to conduct informal communications with each
other, review their meeting agenda and identify questions they may have for staff before their scheduled
meeting. Work Session meetings are open to the public but do not include an opportunity for public
comment or communication with the City Council. The City Council typically asks citizens attending the
Work Session meetings to hold their Work Session agenda comments and questions for the regular
public meeting. The regular Council meeting following the Work Session includes time for public
testimony on agenda items, as well as public comment on Council Meeting non-agenda items.

TO LISTEN TO THIS MEETING LIVE

Use the ZOOM App on your electronic device and the following link:
https://us02web.zoom.us/j/83993775159?pwd=MU81bXJ1VIppcDV1YUptRUZzQzBaQT09
Meeting ID: 839 9377 5159
Passcode: 729871

If using phone only (no internet) call 1-253-215-8782
Meeting ID: 839 9377 5159
Passcode: 729871

CALL TO ORDER
INFORMATION AND DISCUSSION ITEMS
1. Staff response to Councilor questions about any of the February 8, 2022, Council Meeting

Agenda items.
2. Capital Improvement Project (CIP) List Update.

Next City Council Work Session: March 8, 2022 @ 6:00 pm
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a.|_Water — Robert Peacock, City Engheerl

b.|_Parks — Lauren Scott, City Planner
¢. Transportation/Bike and Pedestrian Plan — Randy Johnson, City Traffic Engineer

3. |Water Moratorium Discussion]

COUNCILOR COMMITTEE REPORTS
4. Mayor Jones
s CDBG -~ Community Development Block Grant/Policy Advisory Board (PAB) (Alt.
Councilor Kirk)
e WCCC - Washington County Coordinating Committee (Alt. Councilor Kirk)
e City Manager Performance Review Sub-Committee
5. Councilor Kirk
¢ Col-PAC EDD -~ Columbia-Pacific Economic Development Directors (Alt. Mayor Jones)
e NWACT -~ Northwest Area Commission on Transportation (Alt. Mayor Jones)
e Sunset Park Association Liaison (Alt. Mayor Jones)
s Banks Historical Society Liaison (Alt. Councilor Rainey)
* Internal Audit Sub-Committee
6. Councilor Thompson
e Banks School District #13 Board Liaison (Alt. Councilor Rainey)
e City of Banks Park, Recreation and Tree Board Liaison (Alt. Councilor Harold-Heine)
7. Councilor Harold-Heine
o West Tuality Habitat for Humanity (Alt. Councilor Thompson)
» Internal Audit Sub-Committee
e City Manager Performance Review Sub-Committee
8. Councilor Edison
e City of Banks Economic Development Commission (Alt. Councilor Kirk)
e City of Banks Library Board Liaison (Alt. Councilor Harold-Heine)
o City Manager Performance Review Sub-Committee
9. Councilor Rainey
e Banks Fire District #13 Board Liaison (Alt. Councilor Thompson)
¢ MACC - Metropolitan Area Communications Commission (Alt. Councilor Gregg)
10. Councilor Gregg
e WCCCA - Washington County Consolidated Communications Agency (911) (Al
Councilor Rainey)
¢ Internal Audit Sub-Committee
e PSWCC - Partners for a Sustainable Washington County Executive Sponsor Team (Alt.
Councilor Harold-Heine)

ADJOURN

Next City Council Work Session: March 8, 2022 @ 6:00 pm
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Kennedy Jenks

DRAFT

1 February 2022

Memorandum

To: Jolynn Becker, City Manager
From: Rob Peacock, PE, City Engineer

Subject: Water System Capital Improvement Plan Update 2022
K/J 0791015.00

The purpose of this memorandum is to present an update to the Water System Capital
Improvement Plan (CIP). Since the 2019 CIP update was adopted, the following projects have

been completed:

Commerce Street Waterline Looping (2019)
Park/Woodman Street Waterline Looping (2020)
Transmission Line Replacement (2021)
Woollen Road Waterline Replacement (2021)
Carsten Reservoir No. 1 Rehabilitation (2021)

The remaining projects from the 2019 CIP were‘carried forward to the current CIP and their
costs were projected forward to 2022, and new projects were added to this list and summarized

in Table 1 (attached). The new projects are:
ltem 12. Carsten Tank Improvements

e Dedicated electrical service

e Dedicated control building with chemical disinfection room

e Security improvements including lighting, cameras, cardlock access system
ltem 13. Green Mountain Springs Intake Improvements

o Repairs of historic and recent storm damage

s Intake control piping with sediment flushing capabilities

e Pre-filtration improvements for greater water production in storm conditions
ltem 14. Water Treatment Plant Improvements

¢ Sand filter covers

e Security improvements including lighting, cameras, cardlock access system
s Antenna tower for SCADA communications

q:\projects\200710791015.00_banks_ce\water-generalwater cip projects\update-feb-2022wpd;

d_cip_2022_draft-020122.docx BRenm il anls Comyaats. e,
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K ; Kennedy Jenks

Memorandum

Jolynn Becker, City Manager
1 February 2022
0791015.00

Page 2

ltem 15. City Storage Yard Power and Security Improvements

e Security improvements including lighting, cameras, cardlock access system
e Dedicated electrical service

The budgetary estimates of engineering and construction costs are summarized in Table 1.

Following the completion of the Green Mountain Aquifer Storage and Recovery Feasibility Study
Report, CwM Water Solutions has initiated permitting for several of the projects. The timelines
for these projects are uncertain, and we anticipate they will be clarified later in 2022. We submit
this draft CIP for information and to prepare Council for upcoming discussions of water capital
projects. A final CIP will be submitted later in calendar year 2022 for Council's consideration.




Kennedy Jenks

Table 1: CAPITAL IMPROVEMENT PLAN

CIP BUDGETARY SDEELIGIBLE  PLANNED

ITEM PROJECT COST COST TIMING™
1 Banks Road Waterline Replacement 900,000 2025
2 Waterline Looping Projects at Lumber Mill, Sunset Park, and Oak Way 400,000 2024-2028
3 Cedar Canyon Road Dairy Creek Waterline Crossing 500,000 2022-2023
4  Wilkes Street Waterline Improvements 900,000 2022
5 Quail Valley Golf Course Study/Design/Construction 1,800,000 1,800,000  2022-2024
6 New Well Field Study/Design/Construction 2,600,000 2,600,000 2024-2028
7 Well 2 ASR Modifications (Ph li ASR) 400,000 400,000 2024
8 West Diary Creek Diversion & Water Treatment Plant (Ph 1l ASR) 5,400,000 5,400,000  2024-2028
9 Phase lll ASR Expansion ‘ 3,600,000 3,600,000 2024-2028
10 Carsten Reservoir No. 2 Rehabilitation 1,300,000 2024
11 New 1.0 MG Main Zone Reservoir 3,100,000 3,100,000 2024
12 Carsten Power/Control Building/Security lmprovements 1,500,000 2024
13 Green Mountain Springs Intake Improvements 700,000 2023
14  Water Treatment Plant Operational/Security improvements 800,000 2026
15 City Storage Yard Power/Security Im_provements o 150,000 2025
16 Source Water Protection Plan : 60,000 2025
17 Water Conservation Management Plan update e 50,000 2023
18 Water Master Plan Update e : 100,000 2030

TOTAL $ 24,260,000 § 16,900,000
(1) Timeline presented for prOJects is preliminary and will be revised for the final 2022 CIP update.

791015.00_banks_ceiwat cip proj feb {_cip_2022_tkat020122.docx




January 31, 2022

Jolynn Becker, City Manager
City of Banks

13680 NW Main Street
Banks, OR 97106

Subject: City of Banks Park & Recreation Master Plan Update

Dear Ms. Becker:

Thank you for the opportunity to meet with you on Friday, November 12, to discuss the City’s desite to
update the 2010 Park & Recreation Master Plan. This letter describes our proposed approach, the
anticipated timeline and budget. We understand that the full plan update will be split into two phases. We
also understand that the first phase of plan revisions is anticipated to be conducted this fiscal year.

The City is requesting the MIG update the 2010 Plan to both identify improvements needed at existing
patks and provide strong guidance for new parks and recreation facilities as the City grows. The existing
Park & Recreation Master Plan is outdated and no longer consistent with the community’s vision for parks
and recreation in Banks. The City is also anticipating new development and annexations affecting large
areas of land on the east and west sides of Banks. A new plan is needed to provide recommendations and
guidelines to direct future park and trail development and improvements.

This letter confirms our interest in working with the City staff on this update. The attached materials
provide an overview of MIG, highlight key staff who will lead this project, and lay out a preliminary
approach and potential tasks for the planning process. We have attached a budget for this effort, structured
as a time and materials basis, up to a mutually agreed-upon maximum. Resumes, project plates, or lists of
experience can also be provided if desired.

Please let us know if you have any questions or need additional information. I can be reached at 503-297-
1005 ext. 2100 ot cindvm(@migcom.com. We are looking forward to working with you.

Sincerely,

éiﬂ(ﬂ? 02 VA KZO:S ~_
/
\
Cindy Mendoza
Director of Parks + Recreation

PLANNING|DESIGN{COMMUNICATIONS|{ MANAGEMENT|SCIENCE}TECHNOLOGY
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MIG, Inc.

About MIG

MIG, Inc., improves, adapts, and creates otganizations, envitonments, and tools for human development.
We are a community of designers, planners, engineers, scientists, and storytellers who engage people in
creative problem solving and collective action.

For four decades, MIG has worked with public, private, and nonprofit agencies and their constituents to
effectively address any issue on the planning and design spectrum related to parks and recreation—concept
to construction, strategic plan to master plan, placemaking to open space consetvation, sustainability to

financial feasibility, and everything in between.

The depth of our expertise encompasses the full range of assessment, analysis, outreach, design, and
planning required to help communities create and responsibly manage available resources—ensuring the
right balance in the amount, size, types and locations of park land, recreation amenities and services now

and in the future.

For this project we offer the mult-disciplinary expertise of our firmwide team of 250+ staff. The key staff
for this effort will be:

s Cindy Mendoza, Project Directot, CPRP, is the director of MIG’s firmwide park and recreation
planning practice. Her leadership and award-winning expertise have been catalysts for quality patks
and community livability across the nation. Clients and colleagues find Cindy to be a solutions-
oriented pragmatist, working collaboratively to strategize the right mix of programs, facilities, and
policies to maximize resources and meet each community’s unique needs. By applying best
practices, inclusive community engagement, trends, and innovations to park and recreation
planning, she has guided more than 50 cities in developing patk and recreation systems that
support and sustain healthy living, walkability, park access, recteation, and connections to nature.

¢ Lauren Scott, Project Managet, is a land use planner with experience in patrk and recreation
master plans, development codes, and specific plans. As an urban planner, Lauren has contributed
to a broad range of projects fot public agencies with work centered atound community-driven

planning, equity, advocacy, policy, research, and design.

¢ Jon Pheanis, Park and Urban Planner, AICP, is an urban planner and park specialist known
across the Pacific Northwest for his work on land use, transportation, neighborhood, downtown,
and park master plans. Jon previously was the land use planner for Sandy, Oregon, giving him the
tools and experience to assist small cities in navigate planning processes. Jon will connect the Parks
Master Plan to regional trails plans, as well as new development efforts. He will also guide systems
and needs summaties for decision making.



Banks Park & Recreation Master Plan Update

MIG will update Banks’ Patk & Recteation Master Plan through the following phases, tasks, and general
timefine.
Phase 1 (Febtuary to June 2022)

Task 1.1: Project Initiation (February)

Task 1.2: Community Outreach (February)

Task 1.3: Park and Trail Needs (March)

Task 1.4: Focus Group Meeting (March)

Task 1.5: Park and Trail Development Guidelines (April/ May)

Task 1.6: City Council Meeting (June)

Phase 2 (June to December 2022)

Task 2.1: Systemwide Recommendations
Task 2.2: Capital Improvement Plan
Task 2.3: Funding Strategies

Task 2.4: Draft Plan

Task 2.5 City Council Meeting

Task 2.6: Final Plan

Our project approach references the following advisory groups:

e Project Management Team (PMT): MIG will work closely with City staff (PMT) to keep the
project on schedule and aligned with expectations. The PMT is anticipated to include the City
Manager and City Planner. The District may invite others—such as the Public Works Director,
City Engineer, and other staff—to key meetings to support decision-making and community

outreach.

o  City Council: MIG will meet with members of the City Council twice during the planning process
to review key deliverables and inform and adopt new development guidelines and the revised
Master Plan.

In addition, City staff will coordinate with the following advisory group:

¢ Park & Tree Board: City staff will update members of the Patk and Tree Board, sharing any
comments with MIG to inform deliverables.

MIG, Inc.



MIG, Inc.

Project Approach and Timeline

Tasks are described below by phase. Each phase includes short, biweekly coordination calls between MIG
and the City Manager, monthly invoices, project administration, communication, and coordination.
Meetings with the PMT are anticipated to be held via videoconferences. City Council meetings are

budgeted as in-petson meetings.

Phase 1

MIG will host a conference call with the Banks Project Management Team (PMT) to initiate the project.
The purpose of this meeting is to discuss project goals and objectives, review the scope and schedule,
discuss background information, identify opportunities and challenges, and discuss what decisions are open
for refinement and new directions. Using GIS data from Washington County, MIG will prepare a base map
of the City for use throughout the project and update the park and facility inventory as needed.

TASK 1.1 MEETINGS AND DELIVERABLES:
e PMT Meeting #1: Project Initiation Conference Call

® Background Information Request and Review

e Base Map
e  Park Site Visits
e  Updated Park and Facility Inventory

MIG will coordinate with the City Manager and staff to obtain public feedback on preferred park
experiences, desired facilities, and recreation needs. MIG will provide materials for an online questionnaire
that City staff can promote and distribute; a virtual Town Hall meeting hosted by MIG, or an in-person
Open House hosted City staff. Materials may include 3-4 display boards and comment cards, a facilitated
videoconference, or an online questionnaire. MIG will summarize results in a brief memo.

TASK 1.2 MEETINGS AND DELIVERABLES:
¢ Community Outreach (Online Forum or Materials)

e  Brief #1: Outreach Summary

Based on background information, discussions with the PMT, and community outreach, MIG will
summarize key issues and opportunities in a brief memo, which may address factors such as changing
growth, recreation amenities and facilities, park character, natural resources, circulation and connectivity,
park access, and recreation trends. Brief #2 will conclude by describing a preliminary park program and/or
menu of options for new park and facility development.



MIG, Inc.

TASK 1.3 MEETINGS AND DELIVERABLES:
e PMT Meeting: Issues and Opportunities

®  Brief #2: Assets, Issues & Opportunities

,,,,,, CUS WOI'oup

MIG will facilitate a two-hour meeting with City staff and key developers on the east and west sides of the
City to identify preliminaty park development concepts, allowing for the co-creation of new development

guidelines and “rapid prototyping” of development options.
TASK 1.4 MEETINGS AND DELIVERABLES:
e PMT/Developer Workshop: Planning Concept and Guideline Development

Jark and Trad Daval

Using information and outreach conducted in the previous tasks, MIG will outline and summarize new
park design and development guidelines by park type and identify required and optional elements for each
park. MIG will also outline the Updated Park & Recreation Master Plan, describing proposed revisions to
2010 Master Plan. MIG will coordinate a conference call with the PMT and developets to discuss Brief #3,

using their feedback to refine the planning concept, design guidelines and park requirements. PMT
members and MIG will also confirm the revisions needed to the 2010 Park & Recreation Master Plan.

TASK 1.5 MEETINGS AND DELIVERABLES:
®  Brief #3: Plan Concept/Park Development Requirements and Guidelines (Draft)
®  OQutline of Updated Park & Recreation Master Plan
e PMT/Developer Conference Call: Concept and Guideline Refinement
e  Brief #3: Plan Concept/Park Development Requirements and Guidelines (Final)

MIG will present Phase 1 findings to the City Council MIG will create 2 PowerPoint presentation, attend a
videoconference meeting, and facilitate a discussion.

TASK 1.6 MEETINGS AND DELIVERABLES:
e City Council Meeting PowerPoint Presentation

e City Council Meeting

A Asinietratian TEaIrFEms «  fime
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MIG, Inc.

This task includes short, periodic coordination calls between MIG and the City Manager, monthly invoices,
project administration, communication, and coordination for Phase 1.

TASK 1.7 MEETINGS AND DELIVERABLES:

e Project Management and Coordination Calls

Phase 2
It is anticipated that Phase 2 would commence shortly after the completion of Phase 1 but offer a flexible

timeline for the tasks outlined below.

MIG will identify systemwide policies for administration, operations, maintenance, management and
programming in the park and recreation system. The task includes a discussion of the draft policies with the

PMT in a videoconference.
TASK 2.1 MEETINGS AND DELIVERABLES
®  Brief #4: Systemwide Operations Recommendations

e PMT Meeting: Systemwide Operations Recommendations

MIG will develop a 10-year list of capital projects for discussion, City review, and refinement. Using an
updatable spreadsheet and per-unit costs, MIG will estimate planning-level capital and operations costs
associated with all capital projects in the CIP. SDC-eligible capacity enhancement projects will be the

identified.
TASK 2.2 MEETINGS AND DELIVERABLES
e  Capital Improvement Plan (Draft)
e PMT Meeting: Capital Improvement Plan

e  Capital Improvement Plan (Final)

The MIG team will identify and evaluate the suitability of patk and recreation funding options. The task
will include reviewing existing SDC rates to determine the sufficiency of these fees in funding capacity
enhancement projects. The MIG team will facilitate a 1-hour videoconference with key City staff to discuss
funding options. The meeting will inform the development of a funding strategy that advises on potential
funding mechanisms and/or fee increases.

TASK 2.3 MEETINGS AND DELIVERABLES
e  City Staff Meeting: Funding Strategies



MIG, Inc.

®  Brief #5: Funding Strategies

MIG will present a full draft of the Master Plan for internal review by City Staff. The document will be
formatted as an attractive, graphic, and easily digestible comprehensive plan that illustrates the connection
between the community’s vision, needs, priorities, and key projects. This task anticipates up to one round
of revisions to incorporate City staff comments prior to Council review.

TASK 2.4 MEETINGS AND DELIVERABLES
®  Administrative Draft Plan for City Staff Review

¢  Public Draft Plan
¢  City Council Work Session and PowerPoint: Public Review Draft Plan

MIG will incozrporate one set of consolidated comments from into a Final Park & Recreation Master Plan.
As an optional task, MIG will present the Final Plan to Council in an adoption heating.

TASK 2.5 MEETINGS AND DELIVERABLES

e  Final Plan
e  Optional: City Council Meeting and PowerPoint: Final Plan Adoption

This task includes short, periodic coordination calls between MIG and the City Manager, monthly invoices,
project administration, communication, and coordination for Phase 2.

TASK 2.6 MEETINGS AND DELIVERABLES:

®  Project Management and Coordination Calls

-



MIG, Inc.

Proposed Project Budget

Costs are identified by phase and task below.

Phase 1

Task 1.1: Project Initiation & Preparation - $4,675

Task 1.2: Community Outreach - $5,200

Task 1.3: Brief #1 Park and Traid Needs - $3,860

Task 1.4: Developer Focus Group Meeting - $2,860

Task 1.5: Brief #2 Park and T'rail Development Guidelines - $7,410
Task 1.6: Phase 1 Plan Update and Approval - $2,230

Task 1.7: Phase 1 Project Management and Administration $985
TOTAL PHASE 1 COSTS $27,220

Phase 2

Task 2.1: Systemwide Operations Recommendations - $3,360
Task 2.2: Capital Improvement Plan - $5,170

Task 2.3: Funding Strategies - $3,360

Task 2.4: Draft Plan - $8,870

Task 2.5: Final Plan - $3,190

Task 2.6: Phase 2 Project Management and Administration - $985
TOTAL PHASE 2 COSTS $24,935

Note: Total costs include a 5% markup on direct costs (travel, printing, and other administrative
miscellaneous costs).



Reeve Kearns rc

Attorneys at Law

510 American Bank Building
621 S.W. Morrison Street
Portland, Oregon 97205
Telephone: 503-225-1127

MEMORANDUM

To:  Banks City Council and Mayor Jones

From: Daniel Kearns, City Attorney

Date: February 3, 2022

Re:  Water Moratorium — Renewal and alternative options

The City Council adopted the current Water Moratorium on December 11, 2018
(Resolution No. 2018-19) and has renewed it every 6 months since that time. The current Water
Moratorium is due to expire in March 2022, the Council is faced with the option of renewing the
moratorium again or choosing an alternative. This memo outlines some of the options the

Council might consider.

A. Legal Background — Banks’ Water Moratorium Under ORS 197.520(2).

The city’s Water Moratorium was and remains based upon a shortage of critical urban
facilities needed to serve urban development. State law allows the City to declare such a
moratorium, so long as it includes findings on the following issues:

(2) For urban or urbanizable land, a moratorium may be justified by demonstration
of a need to prevent a shortage of public facilities which would otherwise occur
during the effective period of the moratorium. Such a demonstration shall be based
upon reasonably available information, and shall include, but need not be limited

to, findings:

(a) Showing the extent of need beyond the estimated capacity of existing public
facilities expected to result from new land development, including identification of
any public facilities currently operating beyond capacity, and the portion of such
capacity already committed to development;

(b) That the moratorium is reasonably limited to those areas of the city, county or
special district where a shortage of key public facilities would otherwise occur; and

(c) That the housing and economic development needs of the area affected have
been accommodated as much as possible in any program for allocating any
remaining public facility capacity.

The initial moratorium was for 6 months, and ORS 197.530 allowes the City to
renew/extend the Water Moratorium in 6-month increments, but sets a maximum limit of 3 such
extensions for a total moratorium duration of 2 years. The City has renewed its Water
Moratorium beyond the maximum allowed by state law because of the time and difficulty
required to address the underlying problems that gave rise to the City’s water shortage. Each
moratorium extension has included the findings, required by ORS 197.530(2), addressing the
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following factors:
(a) Verify that the problem giving rise to the moratorium still exists;

(b) Demonstrate that reasonable progress is being made to alleviate the problem
giving rise to the moratorium; and

(c) Set a specific duration for the renewal of the moratorium.

For each renewal beyond the 2-year limit, the local DLCD field representative noted that
we were exceeding the maximum time allowed, but acknowledged that the City was working as
fast as possible to address a difficult and expensive problem. The interim solution of replacing
the City’s main water transmission line and several secondary transmission lines is now
complete, or nearly so. The water transmission line replacement, while extremely expensive, has
only increased the City’s water system capacity by a few hundred homes. The City’s water
system capacity constraints remain and are likely a permanent problem. In other words, the City
will always be water limited, which means no amount of public spending will eliminate this
constraint on new development or water usage in the city.

B. Renewal of the Water Moratorium.

It is doubtful that the City can justify a further extension to the Water Moratorium, first
because the City has already reached and exceeded the 2-year limit on a moratorium duration.
Second, it will become increasingly difficult to make the findings required for an extension
under ORS 197.530(2). Moreover, the transmission line replacement, while possibly the most
costly public improvement project ever undertaken by the City, was the least expensive option
available to the City. All of the remaining options for increasing the City’s water system
capacity are substantially more expensive, which means any further projects the City might
undertake to increase water system capacity will take far longer than did the water transmission
line replacement. For all of these reasons, I do not recommend extending the Water Moratorium,

at least not in its current form.
C. Policy Issues Related to Limited Water System Capacity.

A first priority objective for the City has been and should remain to avoid allowing water
demand to exceed system capacity. Conservation is the least expensive way to advance that
objective because every gallon of water that is not used is one more gallon available in the City’s
water system that helps avoid forced curtailment. This means that the City must strongly
advocate for water conservation measures among its rate base and take whatever steps are
feasible to help water system users reduce their water use, especially in late summer and early
fall when system capacity is at its lowest. The companion to this strategy is to enforce its water
conservation measures and be prepared to pursue violators when there is no alternative. The
City’s current suite of water conservation measures is and should remain quite effective in
reducing water demand, but the City Council should remain sensitive to how well those
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measures are working and what modifications are needed over time to make them more
effective.

A second priority objective for the City is to manage its remaining limited water system
capacity to accomplish the City Council’s policy goals, especially future residential and
commercial development. Currently, there are 2, possibly 3, large residential developments
considering applications in 2022, and each one wants to use as much of the City’s existing
system capacity for its development as possible and avoid having to provide, develop or dedicate
to the City any expensive water sources of their own. The dilemma the City must avoid is to
allow the first developer that makes application acquire an entitlement to use the current water
system surplus for its development, leaving little or no water capacity for the second and third
developer(s) that submit applications.

In the recently adopted legislative amendment to the City’s development code, the
following relevant language was included in Section 152.003 and now requires development
applicants to provide documentation from the City Engineer that the City’s water system has
adequate capacity to serve the proposed development:

(D) Adequate utilities.

(1) All lots created through land division shall have adequate public utilities
and faclilities, including streets, water, sewer, gas, and electrical systems,
consistent with the Public Works Design Standards Manual. Water system
improvements shall conform to the Banks Water Master Plan.

(2) For land divisions that anticipate new water service connections, the
applicant shall provide written confirmation from the City Engineer verifying that
the city's public water system has adequate capacity to serve the proposed number
of new water service connections. Alternatively, the applicant may provide
documentation satisfactory to the City Engineer of its own alternative source of
water that is legally capable of being dedicated to and annexed to the city's
municipal water system and of sufficient capacity to serve the proposed number of
new water service connections.

This language is only useful in preventing the first problem described above, i.e., it
prevents a development from vesting the development of a number of homes that would exceed
the City’s water system capacity. This language, however, does not address the second problem,
i.e., it does not provide a mechanism by which the City can allocate its remaining limited water
system capacity among several developers or require any one developer to provide water
resources so long as the City’s system has capacity. Thus, even with this new code language, the
first developer to submit a complete application could consume all of the current/remaining
system capacity, leaving little or no capacity for subsequent developments. It also does not
require a developer to provide any new water sources so long as enough capacity exists in the
City’s water system to serve the development.
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D. Clear and Objective Standards for Residential Development.

A significant impediment to implementing the two preceding policy objectives is state
land use law related to housing projects. Currently, Oregon law considers all housing types to be
“needed housing” and limits local approval criteria to “clear and objective” standards only:

Except as provided in subsection (6) of this section, a local government may adopt
and apply only clear and objective standards, conditions and procedures regulating
the development of housing, including needed housing. The standards, conditions

and procedures:

(a) May include, but are not limited to, one or more provisions regulating the density
or height of a development.

(b) May not have the effect, either in themselves or cumulatively, of discouraging
needed housing through unreasonable cost or delay.

ORS 197.307(4).

LUBA and appellate case law as to exactly what this means has been evolving over the
past few years and now appears to preclude any approval standards for residential development
that are not expressly clear and objective, which appears to mean quantitative or at least without
any element of subjectivity. Under these cases, it is unlikely that the City could use a case-by-
case evaluation for each development application to determine whether, at that point in time,
there is adequate water system capacity to serve the proposed development.

While the City may be able to deny a development (or refuse to deem the application
complete) if the City’s water system simply did not have capacity to serve the proposed number
of units, the City has limited options for reserving some amount of system capacity for future
development proposals while the City’s system has any capacity to serve more homes. One
option may be to require all residential developments proposing a significant number of units to
provide a water source for at least a certain percentage of those units. The “significant number”
of units would have to be stated in the Code, and the Council would establish that number in
advance. This would allow smaller developments, proposing just a few dwelling units below
that level, to proceed, while requiring larger developments above that level to provide some form
of infrastructure or tangible water resource to augment the City’s water system. Because of the
limited options for most developers to provide water resources as part of a development
proposal, the Council should consider allowing payment of a fee in lieu of providing actual water

resources.

The objective is to make the City’s limited water system capacity last as long as possible
into the future and to adopt a clear and objective mechanism that requires larger developers to
provide useable water resources that would augment the City’s limited water system capacity.
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